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RECEIVED

May 6, 1992
NAY·6 1992

F'"Communi<:alIons Comm!8Stot:
Offloe of the Secretary

Ms. Donna R. Searcy
Secretary
Federal Communications Commission
Washington, D.C. 20554

RE: Shellee F. Davis
BPH-911231MA
Channel 280A
Westerville, Ohio

Dear Ms. Searcy:

Enclosed for filing on behalf of Ohio Radio Associates, Inc.
are an original and four (4) copies of its "Opposition to Motion
to Strike" filed by Shellee F. Davis.

Please contact the undersigned in our Washington, D.C.
office.
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Respectfully submitted,

BY :-"-:7~~~~F.:::~~~--=.\g~~~~:'::
Step lverton
Attorneys for Ohio Radio iAsoc~es,~nc.
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RECEIVED

Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

NAY - 6 1992
Federal Communications Commissir

Office of the Secretary

In Re Application of: )
)

SHELLEE F. DAVIS )
)
)

Application for Construction )
Permit for a new FM station, )
Channel 280A, Westerville, )
Ohio )

TO: Chief, Audio Services
Division

File No. BPH-9ll23lMA··
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OPPOSITION TO MOTION TO STRIKE

Ohio Radio Associates, Inc. ("ORA"), by its attorneys,

pursuant to Section 1.294(b) of the Commission's Rules, hereby

submits this "Opposition to Motion to Strike." On April 27,

1992, Shellee F. Davis ("Davis") filed a "Motion to Strike" the

"Reply to Opposition of Shellee F. Davis," filed by ORA on

April 10, 1992. In support of its opposition to the motion to

strike, ORA submits the following comments.

Davis seeks to strike from ORA's reply pleading certain

comments suggesting that Davis engaged in impermissible ex parte

contacts. She contends that such matters should be raised in a

petition to enlarge the issues.

ORA intends to raise an ex parte issue in a petition to

enlarge the issues at the appropriate time. This would be within

thirty (30) days of release of the Hearing Designation Order.

See, Section 1.229(b)(1).
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Davis contends that she did nothing improper by asking

the Commission staff to change the date on an amendment that she

filed. However, Davis' glib explanation raises more questions

than it answers. Why was the amendment initially stamped as

received on March 10, 1992? Why did the staff release a public

notice stating that the amendment was initially received on

March 10, 1992? If a mistake was made, how was it done? Who

made the mistake? What proof does Davis have that her amendment

was/filed on March 9, 1992? What member of the Commission staff

authorized the change of the stamp date? What authorization did

this staff person have? Was it approved by the supervisory

staff? Does the Commission staff normally make such changes?

Until these questions are fully answered by Davis and

by the Commission, a substantial and material question of fact is

raised that Davis engaged in an improper ex parte contact in

regard to a matter which relates the merits of this proceeding.

Whether Davis' amendment was timely filed on March 9, 1992, could

be decisionally significant to the outcome of this proceeding.

Under Section 1.1208 (b) (1), no person shall make an ex

parte presentation in a proceeding that could become restricted,

even though the proceeding is not restricted at the time,the

tho7.4412.9 152.02Tj
8.1543 274.32 Tm
 12.israoapr712.9sofledt98sentation18terbethepoceedingto become
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Davis failed to address another potential ex parte

issue. She admitted to speaking with the Commission staff as to

how to file an application with a short-spaced tower site.

Whether a tower site is short-spaced and what justification is

presented is a matter of decisional significance in any

comparative hearing. Davis can not rely on the Commission staff

to be her legal counsel and engineering consultant in such

matters.

WHEREFORE, in view of the foregoing, Davis' motion to

strike should be denied. She failed to refute that she did not

engage in any impermissible ~ parte contacts in regard to her

pending application.

Respectfully submitted,

MAUPIN TAYLOR ELLIS & ADAMS, P.C.

Bg9.~~ -YoM ~Ste~.~ton -
Attorneys for Ohio Radio Associates, Inc.
1130 Connecticut Avenue, N.W.
Suite 750
Washington, D.C. 20036-3904
Telephone: (202) 429-8910

May 6, 1992
dml/sty2/sty28
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fM 8ROADCAST STATION APPLICATIONS AMENDMENT RECEIVED

8 R 0 A 0 CAS T~ P P L I'C A T ION S15218
~,

RfP~.. ( NO.

DH8PH -9t123OMf NEW WESTERVILLE RADIO PARTNERS LEGAL AND ENGINEERING AMENDMENT (AMENDMENT' 92031OME)
103.9MHZ WESTERVILLE • OH

~AL AMENDMENT (AMENDMENT • 9203~)~DH8PH -911231MA NEW $HELLEE f. DAVIS
103.9MHl WESTERVILLE • OH

8PH -911231MC NEW OHIO RADIO ASSOCIATES. INC. LEGAL. ENGINEERING AMENDMENT (fILE NO. 920309MF)
103.9MHZ WESTERVILLE • OH

TN 8PH -920109MA NEW DARRELL BRYAN fAA AMENDMENT (fiLE NO. 920309ME)
103. 1MHZ TUSCULUM • TN

TX 8MPH -901221U KNNC REES-SLAYMAKER RADIO plSHIP I. L.P. LEGAL AMENDMENT (fiLE NO. 9203051E)
107.7MHZ GEORGETOWN • TX ,

UT 8PH -9t10021f KCDH CHARLES D. HALL ENGINEERING AMENDMENT (FILE NO. 920306U)
92.7MHZ NEPHI • UT

COMMIICIAL TV BROADCAST STATION APPLICATIONS ACCEPTED fOR fiLING

.C 8MPCT -92031OKE veTP
CHAN-36

CARO CORP.
CHARLESTON • SC

MODIfICATION OF CONSTRUCTION PERMIT (BPCT-850215Kd) TO
EXTEND COMPLETION DATE. CONSTRUCTION PERMIT ORIGINAL GRANT
DATE: 08-21-86; CONSTRUCTION EXPIRATION DATE: 03-10-92
DENNIS f. BEGLEY-ATTORNEY

VHF TV TRANSLATOR LOW POWER BROADCAST APPLICATIONS ACCEPTED FOR FILING

IN BAPTVL -,20306IA W04CQ
CHAN-4

WA BMPCT -920309KG KBEH
CHAN-51

BELLEVUE BROADCASTING COMPANY LTD.
BELLEVUE • WA

WINGFIELD LIVINGSTON CHUBB
CHESTERTON • IN

MODIFICATION Of CONSTRUCTION PERMIT (BPCT-B50215KR) TO
EXTEND COMPLETION DATE. CONSTRUCTION PERMIT ORIGINAL GRANT
DATE: 02-06-81; CONSTRUCTION PERMIT EXPIRATION DATE:
04-01-92
RICHARD f. SWifT-ATTORNEY

VOLUNTARY ASSIGNMENT OF CONSTRUCTION PERMIT
(BPTVL-891208WY. AS MODIFIED, FOR NEW STATION)
fROM: WiNGfiELD LIVINGSTON CHUBB
TO: T.V. 4 INDIAN OAK CORPORATION
(FORM 316)
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AMENDMENT
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Please admend the application of Shellee F. Davis to
include the following attached.

Siqnature C 3:=~~.
Date ~<..e.. 7 ) lctC{.;).
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CERTIFICATE OF SERVICE

I, Kate D. Shawcross, a secretary in the law offices of

Maupin Taylor Ellis & Adams, P.C., do hereby certify that on this

6th day of May, 1992, I have caused to be hand delivered or

mailed, U.S. mail, postage prepaid, a copy of the foregoing

"Opposition to Motion to Strike" to the following:

Dennis Williams, Chief.
FM Branch
Room 332
Federal Communications Commission
Washington, D.C. 20554

Dan J. Alpert, Esq.
Ginsburg, Feldman & Bress, Chartered
1250 Connecticut Avenue, N.W.
washington, D.C. 20036
Counsel for Shellee F. Davis

Hand Delivery.
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